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/ Procecting United Scaces

To: ForesE Supervisors

AfEer Mark Loiine's inf,eresting presenLation on prescriptiwe righes aL ehe April C-c-

Regional Righrs-of-!{ay oessj.on, Gary "7o}ursor: of my staff met nit}r him, Assistant Art\

U"S- Arrezney Larraine Gallinger, ar:d Sandy Becker of che I]-S- Attorrrey's Office Aft--
co galn a berter uridersEanding of rhis process " .A surnnary of their conversatiorr#
follous:

PRESCRIP"I'/E EASE}IENIIS :

Alt.hough Che Uoited Staces iU.S.) would aue in federal courtr co guiet trit.1e to
property, rhe law which we would apply to decide the merits of the case j-s real
property righrs of she appropriat'e stale.

Before consicier-ing che elemenf,s in establishing a prescriptrive rightr, {}ne must
look to the appropraare sfate codes; i.e., Honaana Code Aanonated, Part 4 cf
Title ?0, sets ouE the ability ot- any Palty to acquire any property under
aciwerse possess l on .

?he U.S. r*ould pursue aoverse possession similiar to a privace party ratfrer thari
under public righrs. If successful in ics claim, ehe US could il:en control and
mqsage che right-oi-way,../

/
/ e*".o*e the US would pursue uBder privace righte. the Forest Service may be a51e

V co clairn richcs tr,.nder recreatrional use. A claiar could be made rhat this is a
.:major acLlvify on Nacional Forest 1ards.

To acguire a righc by presc:-iption, staie codes require that cereain elemenrs
must be provel:- in rlontaIra, use musf be:

Open

Nororious

Exclusive

Adverse

For definitions of these elemencs, please review tlre rnaterial- l'lark har}ded r)ut ai:
t:he ri.ghcs-of-r.ray session, Each Foresr should have ac least oRe copy of che

Continuous

Uni:rterrupcei

For a Sfaturory Period of Time



rrlatseria]. The defini-'orre are not hor, you or I rxould int.erpreE, but ho1f the
various ccu.rts hawe -,d.ed-

The stacucory period muse be kept in mind- In general . fcr Idaho and }ttoqtala itis 5 years, 10 years for Narth Dakota, aad 20 years for sauth Dakota-

If the court decides thar, a right has been esrablished. ic becomes a properey
rr-ghc ro be held uflril reLinguished by rhe U.S,

The U'S' would acqui::e a right. co the extent of historic use only. Ttrerefore,
Li is imporcanc co esrablish rrhar was the exfent of "hlstoric rrser. lrainceoance
records are a musc i-n proving olrr case.

The locacion of che faciti"ty {roadltrailJ is irqnortar:.t.
but could move if acquiesceace by the lendorrrr,er could be

Advantages of : p.I.escrlpcivg Eiqhrs

No Compensation"

It nrist rernain the sagle
shown "

egq4emnation

Recordohle document.

Righc-of-way see ouc
in rne easemenE..

and rrail system rnr.st be
roadsltrails vhere access may be

-,..: i' , i' j i

.:TROTECEION joF

Shorter time perioC eo
pursue ri-ghcs -

&IGH{S:

,/t: )

The interesrs of the Bniced Stares in che road
,'prgtected" i ain certain that eaclr Foresi has': blocked by scme me&n6 -

i ,a a Foresr d.iscowers Ehat use (and that use cafl be supported by hiEtoric
I evidence) of a rcadltrail is being challenged, the l-:nd.o,*rrer iliust be cor:"Ea.cted..
I rnforrning uhem chac che US cl.aims an iat.erest in the faciliry a:rd. rlrat tr1.ey are
'i ln rrespas$. You shouid also regui-re remcval of any cbstacle girhj_n a
;1 reasona-ble cime period-' re the landor,raer refuses to comply, the Farest should
I remore the obstacle and inform the o.fier tfrat you are protectir:,g cbe 1nceresE of
I crre Unired scates in ehq systern" rf che landcwner is g:ersiseeor in blocking
i,, access. legal aceion must be uaken against the party" For exauple:

ff a righc-of-ray is fenced- notify the lar:dorrnera to remove Ehe fence- rf
they refuse, remove.c,he fence and norify t.he lzurdovrrers. If they persist ln
blocking acceas, leEal action nusc. be taken against the owners.

If a road is constructed across a EraiL, notify the landor.rners and require
thaE the rrail be reesf,ahlished- If the-1r ref,use, bring suie against che
landor*rrers.

rn all cases, che sraEuce of lirnitation for trespass mustr be considered., as
ehe sEaturory pericd begins when Foresc personnei became alrare of lhe
crespa6s _

4.t
tl ./

,& / To PR.OTECT THE' rI.rrEREsr oF TliE LrNrrED sr.{TES, you sHotrro GrvE sERrous
,-1 - CONSTDERATToN To FrLr.NG A STATEMEN" oF rt{TEREsr oN ALir TRA:ts AND koAps',{HERE

I



Ir-i
//. tITE FOREST SERltrIC q5 NO'T HA1rE R.ECOPSED EASEMEN:r{

. .4. RIGifT CAN BE EST}ALISHED.
J'T E.{rINE}ICE I!{DICATES THA?

To starf. ct.e proceso, rlle F'aresr mrrst inwentory cheir road,/tra.i-l sysge5$_

criteria for f iling muse he developed; i.e" docr.rmented historic use. ao
document"ed hiscoric use bul cau]d obcain affi.lavit.s, and possible owrrersh:-p
change. Based oo Ehe crirerj-a, priorities can be seu for filincl che
sf,af.ement af interescs.

Any scaE.ement of interest proposals must be revierred by OGC before, frllng"

this inf,omaeion will be helpful irl 5:ursuiag your rights-of -way
and. Lorraine are awailable co assise in detenrroiag .histcric
have any que$tj.ons, feel free to carltact Gary Johnson aL 3A9-1600.

ll' f "i Ll\k "{ _r'------.
wAssrNGER v- \

Lands and Miner*\

cC: OGC

As$f'. US Attorney (Bitlings)
RO.WRHP

X"U trI{{.r

D irector.
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R-1 Suppleloenr No. 5400-91-3

Effective [arch 20, fggl .:

NEiJ Posrr-$c I'I0TICE: suppli:uenrs ro rhis rirl-e are nrrnbered.
consecutrively" Posc by document naEe. Remove encire docurnent and
replace uich this supplenent. Retain this trans:nittal- as the firsr page
of uhis docu&ent-

CS #3lftfft

Superseded Nerc
(Nunber of__Pages)

IO Ib

Digest:

5]i60.4'3 - change-s delegaEion of auchoric,v to Directror of Lands and
Hineral-s and clarifies authorif Eo Eerxina-Ee easeaents and
su'nraission of acquisition invencory ald schedul-es.

JOIN I.l. llul.o{A
H.egional Forester
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gFFECTIVE 03/2A/91 ?age 't or rr)
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TITLE 5/iOC . LihDOENERSHIP

B-1 SIJP?rEl'Ig{i No- 5400-91-3
EFFECTTVE a3/70/9L

5460.-l-1 - Road and Trail Rig'irt-of-WaY Acquisicion

prior to I.IorId l,lar II , rhe appropriarion of private ProPerry for public
use *as cfien rtre resul' of physical ttking, without Ehe forrnaliry oi a

condernnation action, leaving che landosner to sue for cou:pensation under

che Tucker Act. For 6 year; folloving corlstructi.on, each landortner had a

right under ihe Tucker AcE to contest Ehe corrs;ruct'ion and use of the

f"Iifiry cr bring an action Lo recover dasages ' That actioa is nos

barred.

Sinceanappropriacedrighc.of.gayeasellent.isnocco.\IeredbyawliEten
reqorded documenc, rhe uiited srares ounership shal1 noc be assigned to
afiotherPartyuntilafor:naleaseEenldocumentisacquired.AnoEher
problem with an approprlaced easement !s the right-of-way easeBellt r'ridth

is subSecr ro oispir*. Tbe vidrh (area) occupied by rhe facility,
lncluding that ne;ded for uaictenance (that is, clearlng, cuts and fills'
safetyfea?.rres)atthetineofcaking,isgenerallytheuiachofthe
right-of.UayeaseBenr'Thewid.thoccupiedbytheroadlcrail.todaynay
ooi b" uhe ',ridth of the right-oi-say easeuentr'

Non.rse of a righr-of-rray condemned (appropriaced) by the Uniced seates

does not constitl"lte abandorrment or cer:nination of the right-of-way
easeoent.

1{hen trhe llnited staLes has not perfeeted appropriated easement rights '
che Forest service has no legal authorit'y for the follouing until che

necessary righrs -of-uay are acqui'red:

a. Spend FR&T <iollars for conscruction or reconsErucuicn'

b. Houinate trails-for inclusi.on in the Natrional &ecreation Trails
System.

8. ,"!olve rgeq,a$. trai! 9i-iJ9..1.nestio11. 1t,.tlol as. feasilll'

Three legal interest levals for acquisicion af rights-of-way for rhe

long-exilting roads and trails across non-Federal lands are:

LevelI.TheForesiSer-viceassuuesFed*ralroadandcraileaseltrenfs
u".r*ffi"q,rir*a by preseription or appropriation **iuhouc benefie of
statrus checks"

Foresc Ser"'ice assulEes Federal road and trail
, acquired by prescription or aPpropriarion 'rhen. basedLevel II - The

--_i-*easeEents have Deen
0n status checks.

status sources of evidence inciude: (l) recired Forestr Service euployees

t{ho had facilicies naintenanee and construction responsibilicies; (?)

oold cfuners, sugh as Pros?ectorg, Ioggers, bridge rrolls' ranchers,

trap'ers, and cci "o.pt*"o; 
(3) hiscoiians; (4) books on local history;

'. '.-:,
'.'' -,,.i r:, .-ii{j#.i:;. 

.

' .ir-::__
1+:-t ty_, t .:,;ii.,,E:*,3. -.rJ.iiv: _
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(5) vintage ltaps and-aerial phorographs; (6) us6s records and ptats; t7)Forest Service records ,., .*pian.i-invescue.rt, -iora 
and trail Logs,I graeing alloroent plans, tree planrarioou, i"*i crassificauion fieporrs,Foresc scrapbooks; and (g) old. neuspanlers"

!'l:enever OGC advice and assistarree is needed, the case shourd besubuitred to rhe Regional_ Offiee for caordination wirh OGC.

Level rrr - rhe Foresr serrice perfecrs eirres by: (r) acquiringroaa-i.ffiIr easenenr deeds (FsH 5i09-rz, ftr;;;"=, r0) from che preseatrlandorrners; (z) initiauing new, for:aar condeu.nstion actions; or i3)iniEiating quieu title "rrit" in rhe courts -

-.--'9' '$!at?1e*!: ef l]lter,ests- Llhenever an action or rhrear interfers
::*r::n::WenE of " ,o"e "i-irrtr, and rhe Foresrse:-rice has nor perf*cred ciur*, ehe fouowirg *.;i;;"T;.;":.til"llu.*by the Forest Supervi.sor:

a' E1.glg+ee..---s-!a!q5.."9aridence rhar rhe unired scares historicallycs*strueted, used, nanaged *nb7"t miinrained Ehe facirity.
b. rf ,ggpnerre$ by hi-1roric41=ev:_dqpce., execlls-=F!, g,,sEtfeBen-c o.fjI::-I::":,.using n..iriuii i "" "-!-ia.. The sca.ceaenr of rnreresc rirr berecijtded rn che cotmry records. (Borh OGC and the u.$. Accorney,s office

::Ylql:: use of a srarenenr of. rnee=..u ,h"o suppo*ed uy tri=crii."r--'-**ev:-ctence. ) "

c. Uotifu rhe private landosner by certified mail that cheunited states has I'cquirl.i 
"r, easexoen. ."ro'=" che propercy.

d. $g-b.eic rhg rqcorded original ro rhe Regionatr offiqe for r,hepereanent files

E.ttl='\
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The UNITEE STA?ES OF A"{IRICA hereby states chat ic has and clai:rs an
EASEHEIII for the (Insert l{ame and No" of Road or Trail) over and across
the follc*iog a*u
Couacy, Sfate of

Towaship H', ]nCLm(, Range XX, ffi, p.!.f ., HT.
Section XX, -- insert legaL description ia this area

Thi-s statenerrt is being recorded Lo:

1. R.eaffirn that Ehe IINITED STATES 0f AHERICA does claiin an EASEIIEN"I
under the jursidi-cLion of the Foresc Service, and

7. Establish that said EAsm,{r}IT for (rnserr Nerne and No. of Road or
Trail) fraverses the above described ic a
atr.tached heretro.

Further inquiry can be made by conracting the Forest supervisor,
blacional- Fore-st, a.t

GAdre"r). -*

Dated this day of ,19..--.

ut.IllED STATES OF fuI{EE.ICA

By:

ForesE Superwisor
I'Iational ForesE

Deparlmeat of Agriculcure

t


